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BRIEF FOR APPELLEES,

Pioneer Mining Company and the Nome Explor-

ation Company.

Shorn of the dramatic features with which appel-

lant has sought to surround this case, and stripped of

the extravagant statements nowhere shown in the record

to have any foundation in fact, it will be apparent to

the Court that the proceeding herein was the usual and

ordinary one, where plaintiff filing both a bill in equity

for an injunction and a complaint in ejectment, sought

temporary relief pendente lite upon a motion and

order to show cause in the equitable action, heard

in the customary manner upon voluminous affida-

vits filed by both parties after the consolidation

of the two actions, and upon the showing made

thereon, a denial of such relief by the Court below act-

ing within its discretionary powers. There seeems to

us to be no occasion for the emotional nature of appel-

lant's brief or its unwarranted dehors the record criti-

cism of defendant's witnesses and inferentially of the

Court below. The fact, if it did appear from the

record, that his witnesses, as he states, ''are scattered

throughout the United States and Alaska," may be his

misfortune, but is no excuse for his going outside the

record to base an attack upon the defendant's witnesses

and upon the Court below. In an appellate proceed-

ing, appellees necessarily are confined to the printed

transcript and powerless to meet therefrom the asser-



tions of such extraneous matters as counsel has seen fit to

place in his brief. We shall present the record facts

herein, which are practically these:

In the spring of 1899, certain individuals living at

Unga Island, in Alaska, hearing of the ''strike" at

Nome, associated themselves together for the purpose

of locating placer claims in the Cape Nome District.

Among those who so associated themselves together

were Axel Olsen, Captain Carlson, A. A. Johnston and

John Nelson. It was agreed that Olsen, Johnston and

Nelson should proceed to Nome to locate claims, and

in accordance with this agreement they left Unga

Island in the schooner "Bear," loaded with provisions,

and on May 26, 1899, arrived at Nome, being the first

boat to arrive that year. Prospecting was immediately

commenced and a number of claims were located. On
June II, 1899, Axel Olsen located the Bear Cub claim,

being the property in controversy. The claim was a

bench claim originally marked by Olsen, the locator,

with four large willow stakes, and said claim imme-

diately adjoined and paralleled No. i Below Discovery

on Dry Creek, having the same length as No. i Below,

and w^as about 600 feet in width. (Tr. No. 194.)

After Olsen had located this claim a tent was placed

thereon by him and his partners, where he and John-

ston and Nelson remained for a month and a half pros-

pecting and working, and during which time they made

a number of discoveries of gold within the boundaries

of the claim. In the fall of 1899, Johnston and Olsen



returned to Unga Island and transferred their interests

in the various mining locations which they had made,

to the Bear Mining and Trading Company, a corpora-

tion which had in the meantime been formed by the

associates who had made up the expedition to Nome.

Among the locations transferred was the Bear Cub

claim located by Olsen, for which he received stock in

exchange in the Company. (Tr. 201, 196, 133.) Olsen

continued to be a stockholder in the said Bear Mining

and Trading Company until 1902, when he, together

with Nelson and Johnston, sold their interest in that

Company and in the Bear Cub claim to the Pioneer

Mining Company, and J. W. Kelly, who afterwards

transferred such interest to the Nome Exploration

Company (Tr. 198, 246), which company then owned

the property in common with the Bear Mining and

Trading Company.

Thereafter the Bear Mining and Trading Company

and the Nome Exploration Company leased the Bear

Cub claim to the defendants, Ashley, Adams and Carl-

son, who at the time of the institution of the action and

since the late fall of 1905, were actively engaged in

carrying on mining operations thereon, having ex-

pended ten thousand dollars in the procurement and

installment of the necessary machinery, pumping plants,

etc., upon the said claims. (Tr. 274, 131-33.)

Furthermore, the record shows that Axel Olsen made

a deed to Ashley and Adams conveying all of his in-



terest in the Bear Cub claim to them, of date Septem-

ber 24, 1906. (Tr. 133, 148:)

It appears further from the record that one Elmer

Reed attempted to relocate on January 5, 1901, the

said Bear Cub claim under the impression that it was

open to relocation because of a failure of the original

locators to do the necessary annual assessment work for

1900. (Tr. 159, 294.) Reed afterwards transferred to

the appellee, Carlson, all his rights under such loca-

tion, to wit, on May 11, 1906. (Tr. 295.)

On August I, 1900, one F. F. Bowers, through whom
appellant claims, made the location known as the Big

Clid, recording his location notice on August 27, 1900;

and thereafter, on January 12, 1901, some five days

after the attempted relocation of the Bear Cub

by Elmer Reed, located another claim covering the

same ground as the Big Clid and designating it as the

^'Daisy Placer Claim" (Tr. 35, 7), and describing it as

paralleling No. i Below Discovery on Dry Creek

(which is claimed to be a relocation of the Big Clid),

and which claims, if located as alleged, must have been

located over the ground covered by the prior location

of the ^^Bear Cub" by Axel Olsen.

Appellant claims a one-quarter interest under the

Bowers locations by virtue of two deeds, one from C.

S. Hannum (Tr. 144) and one from Charles Curry and

E. B. and L. F. Barthrop, dated and executed the day

the complaint in the action w^as sworn to. (Tr. 85.)



ARGUMENT.

Our contention is:

I.

That the Court below has no jurisdiction of the bill

in equity filed herein, for the following reasons:

It affirmatively appears therefrom that the appellant

was not in possession of the property in controversy

concerning which he asks the equitable relief of the

Court by way of injunction; that appellees were in

possession thereof, claiming under an adverse title to

the appellant, and that the action is practically one

to determine an adverse title to real property. (Page

II, Tr.) . The bill in equity was filed simultaneously

with the complaint in ejectment, but the temporary

relief prayed for by way of an injunction pendente lite

was asked in the suit in equity and not in the action of

ejectment. (Tr. 17.)

In order to have entitled appellant to have main-

tained such equitable action it was necessary for him

to have shown that he was in actual possession of the

property, under Section 475, Part IV, Carter's An-

notated Codes of Alaska, which provides as follows:

"Any person in possession by himself or his tenant

may maintain an action of an equitable nature

against another who claims an estate or interest



therein adverse to him, for the purpose of deter-

mining such claim, estate or interest."

In an action to quiet title to a mining claim in Alaska

the Circuit Court of Appeals for this circuit, in a very

recent case, after quoting the provisions of Section 475,

held:

*^It was incumbent upon the plaintiff, in order

to maintain the action under this statute, to show

an actual possession of the land in controversy or

some part thereof, at the date of the commencement

of the action. Sepulveda vs. Sepulveda, 39 Cal.,

13 ; Durell vs. Abbott et al., 44 Pac, 647."

Lange vs. Robinson^ 148 Fed., 799, 804.

This it would have been impossible for the appellant

to have done under the allegations of his bill, which are

practically those of a bill to quiet title. For the reason

that the Court below had no jurisdiction it necessarily

follows that there is no merit in the appeal, and the

same should be dismissed.

II. "^

That complainant did not show such title in the

subject matter of the action as would entitle him to

equitable relief.

Counsel in their brief assert that the action of the

Court below in refusing the relief prayed for, in addi-
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tion to being an abuse of discretion on its part, went fur-

ther in that the Court decides the question of title as

between the parties. Such is not the fact. An examina-

tion of the record will show that no answers had been

filed in the proceedings either to the bill in equity or

the complaint in ejectment. The only question before

the Court was whether upon the showing made on the

motion, sufficient grounds had been presented showing

such equities in the plaintiff as would warrant the tem-

porary relief prayed for.

The mere statement by the Court so much objected

to by appellants, in rendering its oral decision denying

the motion for such relief, to the effect that the defend-

ants had made an earlier location than that of the

plaintiff, and that therein lay the weakness of plaintiff's

case, while indicative of the failure of the plaintiff to

make a prima facie showing of title convincing to the

Court, is not conclusive as to the title or an attempt upon

its part to usurp the province of the jury, as appellant

claims.

The Court had a right, in the exercise of its discre-

tion, to take into consideration the fact that the appel-

lant claimed under a subsequent location to that of the

appellees on all of the ground covered by his claim.

Vogel vs. Warsing, Vol. 146, Fed. Adv. Sheets,

P. 949.



And the mere expression of one of the facts consid-

ered in the exercise of its discretion can not be held to

be prejudicial.

As we have before stated, there were no issues joined

in these consolidated actions. And in so far as it was

possible to show title on a motion of this character,

the defendants proved their right and title to the ''Bear

Cub'' claim to be paramount, and prior to that of ap-

pellant, and where such is the case equity will hesi-

tate to restrain the use of the subject matter of the

action.

High on Injunctions, Sec. 13.

Vogel vs. Warsing, 146 Fed., 949.

Storm vs. Mann, 4 Johns, Ch. 21.

Pillsworth vs. Hopton, 6 Ves., 51.

Whitelegg vs. Whitelegg, I Brown, C. C. 58.

Real Del Monte Cons. Co. vs. Pond, G. & S.

M. Co., 23 Cal., 83.

Morse vs. Machias W. P. & M. Co., 42 Me.,

119.

Nevittvs. Gillespie, i How. (Miss., 108).

Netherby vs. Paine, ji Ga., 378.

It is admitted the "Bear Cub" claim was originally

located on June i r, 1899. The "Big Clid" was located

on August I, 1900, and its alleged relocation as the

''Daisy Placer Fraction" was made on January 12,

1 901. Between the time of the location of the "Big

Clid" and the relocation as the "Daisy Fraction," the



lO

Elmer Reed attempted relocation of the ^'Bear Cub''

was made on January 5, 1901.

The position of appellees is this: The original lo-

cation by Axel Olsen of the ''Bear Cub" was a live,

valid location when Bowers attempted to make his lo-

cation, was a live, valid location when Elmer Reed at-

tempted to relocate the same, and was still such live,

valid and subsisting location when Bowers attempted

to relocate the ''Big Clid" as appellant alleges under

the name of the "Daisy Fraction," on January 12, 1901.

Such being a fact, neither Bowers nor Reed acquired

anything by reason of their attempted locations.

Brushing aside all extraneous matters interpolated

into the record, counsel for appellant seems to rely upon

two points to sustain the position he takes:

—

First, that the original posted notice of the "Bear

Cub" was insufficient, and second, that as appellant

alleges actual possession on his part of the "Big Clid"

and "Daisy Placer" location for a period of five years

without protest by the appellees, laches is shown on the

part of defendants, and that therefore they should not

be heard to assert title to ground lying distinctly out-

side of the angle and direction referred to in their loca-

tion notice.

In other words, they assert the novel proposition, that

appellees are bound by the terms of their notice, how-

ever erroneous it may be in the description of their

claim, because of their laches in asserting title under it.
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however much the rule might be to the contrary if no

laches had existed. This, if it were true, strikes us as

a curious proposition in mining law. While the notice

of location of the Bear Cub may be ambiguous, yet

considering it in connection with the evidence of the

staking and location of the claim, it would not mili-

tate against the location, and it was proven a bench

claim, no attempt being even made on the part of

appellant to show it other than a bench claim, although

not admitted to be located as claimed by appellees.

It has been held that where a notice was posted on

a claim describing it as running east and west and it

was afterwards staked north and south, that in the ab-

sence of any intervention of a valid adverse claim be-

tween the staking and the corrected record required

by the statute, that it did not invalidate the claim. The
Supreme Court of Nevada saying:

"As to the change in the Paymaster notice from
east and west, to north and south, that was as we
have seen wholly immaterial. The simultaneous

setting of the stakes entirely superseded the calls of

the notice, and was the first thing that ever fixed

the boundaries of the claim/*

Gleeson vs. Martin JVhite M. Co., 9 Morr. M.
Rep., 429, 448.

Again, says Judge Hawley in the case of Book vs.

Justice Mining Co., 58 Fed., quoting from p. 115,

—
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^^Locations are often made without any accurate

knowledge of the true course and direction which

a compass would readily give and mistakes in the

notice as to the direction and course of the ground

located often occur. But such mistakes do not in-

validate the location. Positive exactness in such

matters should not be required. It is the marking

of the boundaries by posts and monuments that de-

termine the particular ground located.^'

It should be borne in mind that when the ''Bear

Cub'' claim was originally located by Olsen, it was lo-

cated under the general mining laws of the United

States, subject, of course, to any statute or miners' rules

or regulations of any mining district within which

it was located, and there is not the barest reference

in the record before the Court to the existence of any

miners^ rule or regulation or statute of Alaska either

requiring a posted notice originally or the recordation

of a certificate of location of a claim, in order to com-

plete a location. It was not until the passage of the

Act of June 30, 1900, making additional provisions for

the government of the District of Alaska (31 Stats.

L., 321) that Congress provided that location notices

of mining claims should be filed for record within

ninety days from the date of the discovery of the claim.

The existence of a mining regulation or district rule

or custom is a question of fact to be proven, and in order
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to entitle the same to consideration it must be shown

to have been in force at the time that it is relied upon.

Section 126 Snyder on Mines.

North Noonday Mining Co. vs. Orient M. Co.,

6 Sawy., 299.

Jupiter M, Co. vs. Bodie Cons. M. Co., 7 Sawy.,

96.

Meydenbauer vs. Stevens, 78 Fed., 787, 791.

Therefore the absence of any showing of a rule or

custom requiring a posted notice on a claim or the

recordation thereof, leaves only the question as to

whether the Olsen location in other respects conformed

to the mining laws of the United States in force when

it was made.

Those general mining laws were in force in Alaska

in 1899. (23 Stats. L., 26.)

Sections 2320 and 2324 of the Revised Statutes of the

United States provide what is necessary to make a valid

location by those who are competent to locate, namely,

discovery of a vein or lode within the limits of the

claim (Sec. 2320), and that the location must be dis-

tinctly marked upon the ground so that its boundaries

can be readily traced. (Sec. 2324.)

Says the Circuit Court of Appeals for the Eighth

Circuit in the case of Erwin vs. Perigo, 93 Fed., 609:

"The acts of Congress prescribe two and only

two prerequisites to the vesting in a competent lo-



cator of the complete possessory title to a lode min-

ing claim. They are the discovery upon unappro-

priated public land of the United States within the

limits of his claim of a mineral bearing lode, and

distinct marking of the boundaries of his claim so

that they can be readily traced. No appropriation

of the land is made until both of these require-

ments are fulfilled, and until that time the lode and

land sought are open to location and appropriation

by any competent locator, but when these require-

ments have been complied with, the land is no

longer public, but the possession, the right to the

possession and the right to acquire the title are ir-

revocably vested in the locator/^ (Italics ours.)

And this rule is also applicable to placer claims:

Nevada Sierra Oil Co. vs. Home Oil Co., 98

Fed., 673.

The Supreme Court of the State of California in

the case of:

Carter vs. Bacigalupi, 83 Cal., 188,

in discussing Section 2324, says:

"This statute does not require that a notice shall

be recorded. (Thompson vs. Spray, 72 Cal., 533;
Souter vs. Maguire, 78 Cal., 544.) Nor does it

require that a notice shall be posted on the claim.

It leaves those matters to the regulation of the local

laws/' ( Emphasis is ours.

)
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Says Judge Hawley in the well-known and oft-

quoted case of Book vs. Justice Mining Co., 58 Fed.,

106 (quoting from page 115) :

"In determining the effect and sufficiency of these

notices, it should be borne in mind that the mining

laws of the United States do not require any notice

to be posted upon the location of a mining claim,

when it is made, and there is no provision anywhere

requiring the notice to be posted in any particular

place upon the ground. The locations were valid

without any notice of location being placed on the

ground. But it is argued that the locations are in-

valid because notices were posted that did not cor-

rectly describe the lode, and because the notices

were not posted on the lode. In construing notices

of this character where, under the mining rules and

regulations or State laws, such notices are required

to be posted, upon the ground, the courts are nat-

urally inclined to be exceedingly liberal in their

construction. Such notices are often drawn by prac-

tical miners unaccustomed to legal forms and tech-

nical phraseology; hence the language used in no-

tices is often subject to more or less criticism by
counsel learned in the law, and engaged in prepar-

ing documents in legal shape and form. Then,

again, locations are often made without any ac-

curate knowledge of the true course and directions

which a compass would readily give, and mistakes

in the notice as to the direction and course of the

ground located often occur. But such mistakes do
not invalidate the location. Positive exactness in

such matters should never be required. It is the
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marking of the location by posts and monuments
that determines the particular ground located/^

See too the case of:

Haws vs. Victoria Copper Mining Co., i6o U.

S., 318,

where it was held that Rev. Stats. 2324 merely required

that the locations shall be distinctly marked upon the

ground so that their boundaries can be readily traced.

Nothing was shown on the motion to be necessary to

the validity of a location in the Nome Mining District

in addition to the two requirements of Section 2324, and

even if it were admitted that the posted notice was in-

sufficient in that it was ambiguous, the fact that there

was a posted notice or a recorded notice is immaterial,

the law not requiring either; and all that was needful

was for appellees to show a discovery and a proper

marking in order to prove a valid location originally

and the doing of the annual assessment work in order

to preserve their rights therein."

But had appellant put in evidence showing a cus-

tom requiring a location notice to be posted, the said

notice would be only one of the elements by which a

location would be accomplished. It would be simply

prima facie evidence of the facts therein stated and

parol testimony would be admissible to vary or explain

the same.

Snyder on Mines, Sec. 369.
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If the distances and courses set out in the posted no-

tice, whether such notice is recorded or not, do not

correspond with the markings on the ground, then the

latter must prevail and will determine the locus in quo

of the location regardless of any description appearing

from the record. The controlling act in making the

location is the marking on the ground so that the boun-

daries can be readily traced.

Meydenbauer vs. Stevens, 78 Fed., 787.

Book vs. Justice Mining Co., 58 Fed., 106.

The very well considered case of Zerres vs. Vanina,

reported in 134 Fed., 619, in which Judge Hawley was

construing a Nevada statute requiring certain pro-

visions to be contained in the location certificate that

was recorded, is instructive and bears us out in this

respect. He says pertinently:

"Suppose the certificate of location has been filed

within the time specified, and that it literally com-

plied with all the requirements of the statute, but

in reality that the statements made therein were

'false.' Such a record would not make the posses-

sory title good. The subsequent locator, notwith-

standing the fact that a perfect record had been

made, would not be estopped from showing that it

was false. If no record at all is made until after

the subsequent locator claims a right to the ground,

should not the original locator be allowed to prove,

if he can, that he had in all other respects complied

with all the requirements of the law? If he fails
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to properly record his certificate of location, he

may be deprived of the benefits given by law which
would enable him the more easily to prove and
make out a prima facie case. But it was not the

intention of the law-makers to deprive him of

otherwise proving that he had performed the essen-

tial acts necessary to give him the right of possession

to the ground/^

This, we contend, was done by the appellees, as the

record shows, as the lower Court in its discretion prac-

tically found, and as we shall hereafter attempt to show

to the Court.

There seems to be no contradiction of the fact that

Olsen made a number of discoveries of gold on the

claim (Tr. 193-195).

And an examination of the affidavits offered by ap-

pellees will show that said claim was not alone orig-

inally marked so that its ''boundaries could be readily

traced on the ground," but that it continued to be so

marked long after the attempted location of the ap-

pellant on the ground, and even up to the time of the

institution of the action.

It should further be borne in mind that it is asserted

by appellant that the "Big Clid" or ''Daisy Fraction"

lies parallel to and alongside of No. i Below Discovery,

a well recognized creek claim; while appellees claim

that the "Bear Cub" lies alongside of and parallels the

said Claim No. i Below Discovery on the left limit of

Dry Creek, having a common side line therewith. It
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is thus apparent that the ^'Big Clid" or "Daisy Frac-

tion," if located as asserted by appellant, lies right over

and is embraced within the boundaries of the "Bear

Cub." Keeping in view the fact that this is the rela-

tive position of the claims in regard to No. i Below

Discovery as contended for, what does the record show?

While the Court will doubtless read the affidavits in

the case, we would like to call its especial attention to

some excerpts from the testimony.

It is difficult, in the absence of any map in the record

other than the diagrams necessarily imaginary in their

character attached to appellant's affidavit, to clearly

present to the Court the position of these claims as they

lay relatively to the points of the compass, it being

necessary to take into consideration the fact that they

were located off the creek claims, which conform to

the bends and turns of the creek in its natural windings,

and it cannot be said that a claim is due north or south,

the variations on the compass needle in these northern

latitudes being worthless unless observations of Sun,

Polaris or other fixed star can be had. However, start-

ing from the initial point, at the common corner to

No. I Below Discovery and No. 2 Below Discovery

on the left limit of the creek, as stake No. i of the

Bear Cub, it seems to us indisputably settled by the

evidence that the said claim was distinctly marked on

the ground so that its boundaries could be readily traced

by any one actually desirous of knowing whether there

w^as such a claim located thereabouts.
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Alex Olsen, the original locator, after testifying to

the fact that he had located the Bear Cub and discov-

ered gold thereon on June ii, 1899, goes on to say

relative to its marking:

"I started to locate said claim by placing my
initial stake at the common corner point of No. i

Below and No. 2 Below Discovery on Dry Creek.

This stake was a large willow stake faced on one

side and marked with pencil by me ^Bear Cub No.

i'; I established the second stake at the common
corner point of No. i Below Discovery, and Dis-

covery, being the southeast corner of (No. I Below)

Discovery; this stake was also a large willow stake

faced on one side and marked with pencil 'Bear

Cub No. 2.' The northwest corner stake was es-

tablished about 600 feet in a northeasterly direc-

tion from the southwest corner stake and was also

marked 'Bear Cub No. 3' in pencil. No. 4 stake

was placed at the northeast corner of said claim

about 600 feet in a northeasterly direction from the

southeast corner and was a large willow stake faced

on one side marked with pencil 'Bear Cub No.
4.' Said willow stakes were the largest stakes that

we could find in that vicinity. Said claim as so

staked by me, immediately adjoined and paralleled

No. I Below Discovery on Dry Creek, having the

same length as No. i Below, and was about 600

feet in width.'' (Tr. 193-4.)

He further testified that after the arrival of Captain

Carlson, one of his associates, in June, 1900, he pro-

cured lumber from him, and ''set board stakes at the
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" corners of the Bear claim alongside of the willow
^' stakes which I had placed the year before as above

" described. These stakes were about five feet by one

" and one-quarter by three in dimensions. They were
^^ marked in pencil ^Bear Cub' and numbered i, 2, 3,

" 4 and were placed alongside of the willow stakes

" marked with the same numbers." (Tr. 195-6.)

It is admitted that the Bear Cub claim as occupied

and in the possession of the appellees lies alongside of

the northerly line of creek claim No. i Below Dis-

covery; so that the north line, or more correctly the

northeasterly line of the creek claim is the southerly

line of the Bear Cub. Stake No. i of the Bear Cub
therefore, if it were located as Olsen states, and as the

record shows, at the common corner of No. i and No.

2 Below Discovery, would mark the southeast corner

of the Bear Cub; running along said line to stake No.

2, which Olsen says he located at the common corner

point of No. I Below and Discovery, the full length

of the former (as he again says in his affidavit) paral-

lel thereto, would make No. 2 the southwest corner

of the claim; and the northwest corner he places about

600 feet in the width of the claim northeasterly from

the southwest corner, marked stake three, and the north-

east corner as six hundred feet northeasterly from the

southeast corner as No. 4, the whole constituting the

regulation four corners of a placer claim.

And the correctness of this location is borne out by

the affidavits of the other witnesses. Otto W. Carlson,
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who was one of the original members of the association

formed to locate claim.s in Nome, testified that when

Olsen and Johnson came back to Unga Island, they

described the Bear Cub as being the claim adjoining

No. I Below Discovery on the left limit of Dry Creek,

and afterwards in the spring of 1900 Carlson went to

Nome and brought with him some boards which he

gave to Olsen and Johnson for the purpose of further

staking the Bear Cub and other claims. That in the

summer of 1900, he went on the claim and "found

" said Bear Cub claim to be a well staked claim paral-

" leling and adjoining No. i Below Discovery on Dry
" Creek, on the left limit. Each of the corners of said

"claim were marked by two stakes; a willow and a

" board stake, and marked with the name ^Bear Cub'

" and the name of the corners. The southeast corner

" of the 'Bear Cub' was at the same point as the north-

" east and southeast corner of No. 2 and No. i respect-

" ively Below Discovery on Dry Creek; and the south-

" west corner of the Bear Cub was at the common cor-

" ner of Discovery and No. i Below Discovery, said

" Discovery claim, however, was known at that time

" as the Eskimo Chief. The northeast and the north-

" west corner stakes of the Bear Cub were placed about

" 600 feet in a northeasterly direction from the south-

" east and southwest corners respectively of the 'Bear

" Cub' claim. Said Bear Cub claim was in length the

" same as No. i Below Discovery on Dry Creek and



23

" was about 600 feet in width." (Tr. 202.) (See also

Tr. 270-1.)

D. E. Cox remembers the arrival of the schooner

Bear in May, 1899; in June of that year he went with

Axel Olsen and others to make a trip to Grouse Creek,

and in doing so crossed over a bench claim which was

staked on the bench off Dry Creek adjoining Claim

No. I Below Discovery on the left limit; that Olsen

called his attention to the claim as the first one that he

had located in the country. He testified further:

^^The Bear Cub claim at that time was a well

staked claim and its boundaries were well marked
upon the ground with four large willow stakes.

There was one of the stakes placed at the common
corner of Discovery and No. i Below Discovery on

Dry Creek; another was placed at the common
corner of No. i Below Discovery and No. 2 Below
Discovery on Dry Creek, marking the southwest

and southeast corners respectively of the Bear Cub
Claim. The other stakes were placed at the north-

east and northwest corners and were placed in a

northeasterly direction from the other stakes about

the usual width of a claim from said two other

stakes. Said Bear Cub paralleled and adjoined No.
I Below Discovery, being in length the same as

Claim No. i Below Discovery and being in width

about the usual width of mining claims." (Tr.

208.)

Said witness further testified that he ^'had consider-

*' able acquaintance with said claim since the year
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1900, and said claim during said time and from that

time, that I first became acquainted with it has always

been a well marked, well established claim, well

known and recognized by the prospectors and miners

of Dry Creek and generally by the miners of the Cape

Recording District." (Tr. 209.)

Andrew Olsen testified that he was on the Bear Cub

Claim in June, 1900; at that time Axel Olsen was

camped there doing some work; that he asked him

about the boundaries of the claim and they went over

it together. He says:

"He took me first to the southeast corner of the

Bear Cub, which was at the southeast corner of No.

1 Below Discovery and the northeast corner of No.

2 Below Discovery. This corner of the Bear Cub
was marked by willow stake and also a wooden stake

about the thickness of a picket. This last stake was

marked Bear Cub No. i. We then went to the

southwest corner of the claim which was at the

southeast corner of Discovery and the northeast cor-

ner of No. I Below Discovery on Dry Creek. This

corner was also marked by two stakes, a picket stake

similar to the picket stake at the southeast corner

and also a willow stake. The northwest corner was

about 600 feet in a northeasterly direction from the

southwest corner and the northeast corner was

about 600 feet in a northeasterly direction from the

southeast corner. Both of said corners were marked

with willow and picket stakes, which picket stakes

were marked No. 3 and No. 4 respectively and
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marked Bear Cub. Mr. Olsen told me at that

time that he had placed the willow stakes when
he first located the claim and that he had also

placed the picket stakes a short time before when
he began to camp on the claim. The claim, in my
opinion, was a particularly well marked claim, and

not the slightest difficulty would be had in deter-

mining the boundaries of said claim by said stakes.

No one by the slightest examination of the stakes

at the various corners of the adjoining creek claims

could help knowing that the bench claim adjoining

No. I Below Discovery on Dry Creek on the left

limit was staked as the Bear Cub claim." (Tr.

2II-2I2.)

Oscar Crockstadt, testified that in the summer of

1900, in company with Axel Olsen, he was out looking

for vacant ground, and that they went on the Bear

Cub claim and he went with Olsen round to the vari-

ous stakes of the claim to examine them. He says

further:

^'We found stakes of the Bear Cub claim at each

of the four corners; they were large, prominent,

wooden stakes placed alongside of willow stakes.

Said stakes marked the boundaries of a claim paral-

leling No. I Below Discovery on Dry Creek having

a width of about 600 feet. One of the said stakes

which would be the southeast corner of the Bear

Cub claim, stood at a bunch of stakes which served

to mark the common corner point of No. i and No.

2 Below Discovery on Dry Creek, and the south-

west corner stake stood at a bunch of stakes which
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served as the common corner of Discovery and No.
I Below Discovery on Dry Creek; the northeast

corner stake stood about 600 feet in a northeasterly

direction from the southeast corner stake and the

northwest corner stake stood about 600 feet in a

northeasterly direction. Said stakes readily marked
the boundaries of said claim and the slightest ex-

amination upon the ground would have shown that

said bench claim on the left limit adjoining No. i

Below Discovery on Dry Creek was staked as the

Bear Cub, all of the said wooden stakes being

marked with the Bear Cub." (Tr. 214-5.)

This witness further stated that he had worked upon

No. 3 above Discovery on Dry Creek, and since 1901

had owned interests in claims at the head of Fox Gulch

about a mile from the Bear Cub claim, and had

worked and lived there a large part of the year from

1901 to 1905, and during all that time the Bear Cub

was a well recognized and well known claim among

the miners of the vicinity. (Tr. 215.)

Otto Mahla testifies to being on the claim in 1900,

when Mr. Olsen pointed out the stakes and told him

it was the first claim that he had located in the country.

The witness further stating:

'That the claim at that time was well marked

by stakes at the various corners and was a claim

immediately adjoining No. i Below Discovery on

Dry Creek, having the same length as No. i Below

Discovery and being about 600 feet in width; there
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was no difficulty in determining the boundaries of

the claim by the stakes." (Tr. 217.)

George Henry Adams says that in 1903 he was in

the employ of the Nome Exploration Co., and was in

charge of doing the assessment work on the claims of

the Company, including the Bear Cub, "which was a

bench claim immediately adjoining No. i Below Dis-

covery on Dry Creek." That during the month of

August, 1903, he had a gang of men working upon the

Bear Cub claim. Under instructions from the man-

ager of the Company he examined all of the stakes upon

the claims upon which assessment work was being done,

including the "Bear Cub." The witness saying relative

to the latter:

"There was one stake of said Bear Cub claim

which would be the southeast corner stake at the

common corner of No. i Below Discovery and No.

2 Below Discovery on Dry Creek, and the south-

west corner stake established the common corner of

Discovery and No. i Below Discovery on Dry
Creek; the northeast corner of said claim was

situated about 600 feet in a northeasterly direction

(from the southeast corner) and the northwest cor-

ner stake was situated about 600 feet in a north-

westerly direction from the southwest corner. All

of said stakes were large, prominent posts, and all

of said stakes were marked 'Bear Cub' with the

name of the appropriate corner." (Tr. 219, 220.)

Said witness further testified that "I found said Bear
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" Cub claim by the description given me at the office

" of the Nome Exploration Company, as being the

" bench claim adjoining No. i Below Discovery on the

" left limit of Dry Creek, and had not the least diffi-

" culty in finding the claim and the stakes as I have

** described them. The least casual inspection of the

" ground and stakes would have shown any one that

^^ said bench claim adjoining No. i Below Discovery

" had been staked and located as the Bear Cub claim.

" It is absolutely impossible for anyone to have exam-

" ined said Bear Cub claim at the time I went upon it

*' and not have known the Bear Cub stakes." (Tr. 220.)

Frank Righini says that he knew the Bear Cub claim

in 1899. "I knew it to be a bench claim immediately

" adjoining No. i Below Discovery on Dry Creek on

*' the left limit, knew approximately the location of its

*^ stakes in 1900. The stakes of said Bear Cub claim

" marked the boundaries of a claim immediately ad-

*^ joining and paralleling No. i Below Discovery on

'' Dry Creek on the left limit, having the same length

" as No. I Below Discovery claim and extending back

^' from No. i Below Discovery about the usual width

^^ of placer mining claims in this district." (Tr. 222.)

Nels Christensen sa^^s: 'T knew the Bear Cub min-

" ing claim. I have known it since 1900 as the bench

*^ claim adjoining No. i Below Discovery on Dry Creek

" on the left limit. I saw one of the stakes of the Bear

"Cub claim in the summer of 1901, which stake was
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" situated at the common corner point of No. i Below
" and No. 2 Below Discovery on Dry Creek. At that

" time I examined said corner, and found the stakes of

" the Bear Cub plainly marked standing alongside of

" other stakes, among which was the corner stake of

" No. I and No. 2 Below Discovery." (Tr. 229-230.)

This witness testified further that in company with

George Stanley, while doing assessment work on the

claim in 1904, they "established new stakes at the cor-

" ners of the Bear Cub claim by placing large wooden
" stakes with the name ^Bear Cub' cut in with a knife

" and the respective names of the corners also cut in,

" except that the northeast corner stake was inscribed

" ^N. W. Corner' instead of ^N. E. Corner,' which mis-

" take I did not discover until the fall of 1905." (Tr.

230.)

Again this witness testifies in refuting Stanley's tes-

timony, to the effect that the stakes were not evident in

1904, when he and Stanley replaced them:

—

"It is not true as stated in Stanley's affidavit, but

wholly false, that we did not find the stakes of the

Bear Cub claim marking the ground. In truth

and in fact in examining the Bear ground for stakes,

George Stanley and myself found a willow stake at

the common corner point of No. i Below and No.
2 Below Discovery on Dry Creek which was

marked 'Bear Cub.' This was the same stake that

I had seen at the same place in 1901 and know as
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being there ever since that time. At the common
corner point of Discovery and No. i Below Dis-

covery we found a stake of the Bear Cub claim,

being a willow stake which Mr. Stanley identified

as one of the original Bear Cub stakes. At the

northwest corner of the Bear Cub claim, being about

600 feet in a northeasterly direction from the com-

mon corner point of Discovery and No. i Below

Discovery, we also found a board stake marked with

pencil ^Bear Cub.' At the northeast corner of the

Bear Cub claim, which was about 600 feet in a

northeasterly direction from the common corner

point of No. I and No. 2 Below Discovery, we
found a stump of a willow stake which Mr.

Stanley told me was the stump of the original

willow stake marking that corner which he

had seen there when he was doing the assess-

ment work on the claim in 1902. As some of

the markings on the stake were not distinct, we
decided to put in new and larger stakes and at the

northeast corner and northwest corner we placed

2x3 posts with the name 'Bear Cub' cut into the

wood with a knife. At the lower corner we put up

large boards with the name 'Bear Cub' also cut in

with a knife in large letters. Said stakes consti-

tuted large and prominent landmarks and monu-

ments and have remained upon the ground ever

since. The names of the respective corners were

also cut in with a knife." (Tr. 267-8.)

The establishment of the new stakes is corroborated

by the affidavit of Stanley. (Tr. 227.)

George Pyle says:
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li In September, 1902, I examined said ground (the

Bear Cub) , with a view of taking a lay upon it from

the Bear Mining and Trading Company, repre-

sented by one Otto W. Carlson. I went upon said

ground at said time for the purpose of determining

whether I would take a lay upon the same, and at

that time I examined carefully the markings of said

claim and found the claim well marked with four

stakes, the southwest corner stake of said claim being

at the common corner of Discovery and No. i.

Below on Dry Creek and the southeast corner stake

was placed at the common corner point of No. 1

and No. 2 below Discovery on Dry Creek, which

said corner was a particularly prominent and well-

known corner. The northwest and northeast corners

were marked by stakes which were situated about

600 feet in the easterly direction from the southwest

and southeast corner stakes. All of said stakes were

large, marked ^Bear Cub' and were prominent

markings. Said stakes marked a bench claim off of

No. I Below Discovery on the left limit, having the

same length as No. i Below Discovery and a width

of about 600 feet. I did not measure that width

but w^ould judge it was a little less than a full claim

in width. These stakes which I particularly exam-

mined at said time, marked the corners of said Bear

Cub claim as I knew them in the summer of 1900

and ever since that time." (Tr. 232-3.)

N. P. R. Hatch says that he remembers the arrival

of the schooner "Bear" in 1899, and that he knows Axel

Olsen located the Bench claim immediately adjoining
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No. I Below Discovery on Dry Creek on the left limit

as the Bear Cub. He says:

"I have always known of said claim as the Bear

Cub claim; have been over and passed said claim

numerous times. I always understood and recog-

nized the bench claim immediately adjoining No. i

Below Discovery on Dry Creek on the left limit as

Axel Olsen's location called the Bear Cub claim."

(Tr. 235-6.)

Rochat says he knows the ground known as the ^^Bear

Cub" Placer Claim as being the bench claim adjoining

No. I Below Discovery on Dry Creek on the left limit;

that he had a lay from Charles Curry upon what Curry

said was the Daisy claim by describing it generally to

him and his fellow laymen. That they went on the

premises immediately adjoining No. i Below Discovery

on Dry Creek and making search for stakes of the

Daisy claim, could not find a single stake. This was

in February, 1902. While they were operating on the

premises, Curry visited them and they asked him to

point out the Daisy stakes, as they were unable to find

any of them, but he did not point out any and was very

uncertain as to the limits and boundaries of the Daisy

claim.

Rochat further testified: ''At the time we examined

'' said ground for the Daisy claim, we did find four

'' corner stakes of the Bear Cub Placer Mining Claim.

" These stakes were marked 'Bear Cub' and were good,

" solid wooden stakes, and stood at each of the four cor-
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^' ners of the Bear Cub claim. One of said stakes stood

" at the common corner of No. i Below Discovery and
^^ No. 2 Below Discovery on Dry Creek. Another stake

" stood at the common corner of No. i Below Dis-

^' covery and Discovery on Dry Creek, and the other

" two corner stakes stood in a northeasterly direction

'* from said corners a distance of about 600 feet. I did

*^ not measure the distance between the stakes, but they

'^ stood at about the usual width of a claim. Said claim

*^ was a well marked claim and said stakes were prom-

" inent landmarks, and defined a bench claim upon
^^ the left limit of No. i Below Discovery, adjoining

" and paralleling No. i Below Discovery and having

*' about the usual width of placer mining claims to the

" best of my recollection about 600 feet. By such stak-

" ing and marking, the southeast corner of the Bear

" Cub claim stood at the common corner point of No. i

*' and No. 2 below Discovery on Dry Creek, and the

" northeast corner stood about 600 feet in a northeast-

^' erly direction from the said southeast corner and in a

" direction away from the creek. The southwest cor-

" ner of the Bear Cub claim stood in the common cor-

" ner of Discovery and No. i Below Discovery on Dry
^^ Creek, and the northwest corner stood about 600 feet

" in a northeasterly direction from said stake and from

" said corner." (Tr. 239-40.)

Rochat testified further that he and his partner con-

tinued working on the "Daisy" under the theory that
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the "Daisy" was a prior location to the Bear Cub claim,

*^ We knew nothing to the contrary and could only sup-

" pose that said Daisy claim had any validity by reason

" of being prior to the Bear Cub claim." (Tr. 240.)

John McCool says:

"During the summer of 1901 I w^as working in

the vicinity of the Bear Cub claim, and examined

the stakes of the Bear Cub immediately adjoining

No. I Below Discovery. There was a board stake

at the southeast corner of No. i Below Discovery

on Dry Creek, a long side of the corner stake at No.

I Below Discovery, and there was another board

stake at the northeast corner of No. i Below Dis-

covery and the southeast corner of Discovery claims

on Dry Creek; both of said board stakes were

marked ^Bear Cub.' * * * I always knew of the

Bear Cub claim being the bench claim adjoining

No. I Below Discovery on Dry Creek on the left

limit." (Tr. 242-3.)

In reference to the fact that one Harris had a lay

from Curry in 1902 on ground covering the ground in

controversy, McCool says:

"I know one R. Harris. I knew of his working

upon ground covered by the Bear Cub in 1902. He
and I conversed concerning the work that he was

doing and he told me that he was working on the

Bear Cub ground. * * * We talked about the

Bear Cub claim and he seemed to fully understand

that it was the Bear Cub ground that he had been
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working on and he did not pretend that it was any

other claim than the Bear Cub." (Tr. 243.)

Jafet Lindeberg testified that he knew the Bear Cub

claim in 1899; that he knew Olsen and knew that he

had located "the bench claim adjoining No. i Below
" Discovery on the left limit of Dry Creek as the Bear

" Cub claim." (Tr. 244.) Testifying further: "In Jan-

" uary, 1901, I went upon said claim with Otto W.
" Carlson, who was at that time interested in said claim.

" Mr. Carlson and I went to the southeast corner of the

" Eskimo Chief, also known as the Discover}^ claim

" on Dry Creek, which is also the northeast corner of

" No. I Below Discovery on Dry Creek. At that cor-

" ner I saw a wooden stake marked Bear Cub. In com-

" pany with Mr. Olsen I went to the southeast corner

" of the No. I Below Discoverv, which is also the north-

" east corner of No. 2 Below, and we there found a

" board stake—in pencil 'Bear Cub.' * * * j^ ^^
" latter part of the summer of 1902 I again went to

" said Bear Cub claim. At that time I was having ne-

'* gotiations with Axel Olsen, A. A. Johnson and John
*^ Nelson for the purchase of their interests in the claims

" of the Bear Mining and Trading Co. Before the

" sale took place I inspected all of the claims, and

" among the others examined the Bear Cub claim and

" looked carefullv over the stakes. At that time I

" found the claim an exceptionally well marked claim,

" marking a bench claim immediately adjoining and

" paralleling No. i Below Discovery on Dry Creek on
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the left limit. There were stakes at the southeast cor-

ner of the Eskimo Chief or Discovery claim on Dry

Creek, and the southeast corner of No. i Below Dis-

covery on Dry Creek marked Bear Cub as I had

found them on my former trip to the claim. The

other corners of said claim were set about the usual

width of claims, to the best of my remembrance about

600 feet in a northeasterly direction from the two

stakes before mentioned. These stakes were also

marked Bear Cub." (Tr. 245-6.)

Charles McGibbons testifies generally:

*'I know the Bear Cub placer mining claim. I

became acquainted with it in 1903. I know said

claim to be the bench claim immediately adjoining

No. I Below Discovery on Dry Creek on the left

limit in the Cape Nome Recording District, Dis-

trict of Alaska. I was inspecting at that time

ground in close proximity to said claim and ran

across stakes of the Bear Cub claim. Such stakes

marked the boundaries of the claim immediately

adjoining No. i Below Discovery on Dry Creek

on the left limit of the same length as No. i Below
Discovery and about the usual width of placer min-

ing claims. I would say the width of about 600

feet." (Tr. 248.)

Neuhaus says he has known the claim since 1900.

That he knows that ^'the Bear Cub claim in the fall of

" 1900 was the bench claim immediately adjoining No.
" I Below Discovery on the left limit of Dry Creek. I
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have been acquainted with said Bear Cub claim ever

since said time and always heard of the left limit

bench claim off No. i Below Discovery as the Bear

Cub bench claim and always heard it spoken of as

such. * * * I am particularly well acquainted

with the southeast corner stake of the Bear Cub claim.

It was situated at that time at the common corner

point of No. I Below Discovery and No. 2 Below

Discovery, being the southeasterly corner of No. i

Below Discovery and the northeasterly corner of No.

2 Below. Said stake at the Bear Cub claim at said

point was marked 'Bear Cub.' " (Tr. 249-50.)

Larsen testifies as follows

:

"I know the Bear Cub placer mining claim.

I first knew the claim in 1900. It was at that time

and ever since that time has been, and now is, a

bench claim immediately adjoining No. i Below
Discovery on Dry Creek on the left limit. I know
that in June, 1900, Axel Olsen and his partner had

a tent upon the claim. I saw his tent there at that

time. Mr. Olsen or one of his associates offered

myself and partners a lay on the Bear Cub claim

in 1900. I visited the claim in June, 1900, for the

purpose of examining it and determining whether

we would take a lay or not. Upon that occasion I

examined the southeast corner of the Bear Cub
claim which stands at the southeast corner of No. i

Below Discovery and the northeast corner of No. 2

Below Discovery on Dry Creek, and also the south-

west corner of the Bear Cub claim which stands at
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the southeast corner of Discovery and the northeast

corner of No. i Below Discovery. At that time

both corners were marked by stakes, a willow and

a board stake, about 1^x3. All of said stakes were

marked Bear Cub." (Tr. 255.)

Said witness testified further that he knew said claim

" marked a bench claim immediately adjoining No. i

" Below Discovery on the left limit, having the same
^' length as creek claim No. i Below Discovery and

" having about the usual width of placer mining

"claims." (Tr. 255.)

Charles Olsen says he first became acquainted with

the claim in the fall of 1900. That he was examining

stakes in the vicinity, and among other claims exam-

ined the stakes of the Bear Cub claim. That at that

time "the stakes at the four corners of the claim were

" marked 'Bear Cub,' which stakes marked the Bear

" Cub claim as a bench claim immediately adjoining

" No. I Below Discovery on Dry Creek on the left

" limit. There w^ere stakes of the Bear Cub set at the

" common corner point of No. i and No. 2 Below Dis-

" covery on Dry Creek and at the common corner point

" of Discovery and No. i Below Discovery on Dry
" Creek. The other stakes were set in a northeasterly

" direction about the width of a claim from said de-

" scribed stakes." (Tr. 257.)

Said w^itness testifying further that "there was no

" possibility of a fraction existing between No. i Below
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" Discovery on Dry Creek and the Bear Cub claim, as

" the Bear Cub claim and No. i Below Discovery had

" a common side line." (Tr. 255.)

John Egan, who did assessment work on the claim

in the early part of October, 1902, says:

"At that time the Bear Cub claim was a well

marked claim and had the same side line as No. i

Below Discovery on the left limit, said side line

running from corner to corner of that claim. I

know that there was a Bear Cub stake where there

was a bunch of stakes where the corners of No. i

Below and No. 2 Below joined, and that there was

a Bear Cub stake about a claim width from that

stake. There was also a Bear Cub stake where the

corners of No. i Below Discovery and Discovery

join, and a Bear Cub stake stood about a claim

width from that stake." (Tr. 260.)

C. E. Gordon says that he has "known the Bear Cub
" claim ever since 1899, and has always known it to be

" a well marked, well known and well recognized

" claim. It always was immediately adjoining No. i

" Below Discovery on the left limit of Dry Creek, and

" I have always heard said bench claim spoken of as

" the Bear Cub claim." (Tr., 277.)

Rosvold says he was on the claim in June, 1900.

" Said claim was located as a bench claim adjoining

" No. I Below Discovery on the left limit of Dry
" Creek. * * * I know that the southern side line
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*^ of the Bear Cub claim is identical with the eastern

*' side line of No. i Below Discovery, for the reason

^' that I knew at that time in June, 1900, the southern

" corner stake of the Bear Cub claim was at the same
^' place as the southeastern corner stake of No. i Below
" Discovery, and the southwestern corner stake of the

" Bear Cub claim was at the northeastern corner of

" No. I Below and the southeastern corner of Discovery

*^ or Eskimo Chief claim. I examined at said time in

" June, 1900, both of the said corner stakes of the Bear

" Cub claim, and know that at that time they were wil-

*' low stakes marked ^Bear Cub.' No fraction could

" intervene between the Bear Cub claims and No. i

" Below Discovery, as said Bear Cub claim and No. i

" Below Discovery were contiguous claims having a

" common side line. I have known said Bear Cub
^' claim ever since that time. I have always known it

*' as the bench claim immediately adjoining No. i

^^ Below Discovery on the left limit and have always

" heard it spoken of as such." (Tr. 279.)

Alfred Hultgren bears out the others in that he says

he first became acquainted with the Bear Cub claim

in 1900, and that he knew ''at that time it was a bench

" claim immediately adjoining No. i Below Discovery

" on the left limit. I examined the southeast corner of

" No. I Below Discovery, which is also the northeast

" corner of No. 2 Below Discovery, and found a Bear

'' Cub stake at that point. At the common corner of
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^' Discovery and No. i Below Discovery I also found
^^ a corner stake of the Bear Cub; at a point about 600

" feet northeasterly from the common corner point of

" Discovery and No. i Below, I also found a corner

'^ stake of the Bear Cub.''

He testifies further that:

''In 1901 I carefully examined all of the corners

of the Bear Cub claim and found stakes at the four

corners thereof, being the same stakes that I have

mentioned before as having been found by me in

1900, and I also saw the other corner stakes of the

Bear Cub claim at a point about 600 feet northeast-

erly from the common corner point of No. i Below
and No. 2 Below Discovery.'' (Tr. 281-2.)

Irvine says he first became acquainted with the Bear

Cub claim in August, 1900. He testifies that he knows
'' at that time the Bear Cub stakes stood at the com-
" mon corner point of No. i Below Discovery and No.
" 2 Below Discovery, and also Discovery and No. i

'• Below Discovery. Said claim at that time was a well

'' marked claim, marking a bench claim immediately

" adjoining No. i Below Discovery on Dry Creek on
'' the left limit and running the full length of No. i

" Below Discovery and having a common side line

''with that claim," (Tr. 283-4.)

C. A. Densmore, in the latter part of July, 1900, went

to work upon No. 2 on Newton Gulch, a claim in the

vicinity of the Bear Cub claim. He says:
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"The latter part of July or the first part of Au-
gust, 1900, I was upon the Bear Cub bench claim,

and I took notice of the stake standing at the com-

mon corner point of No. i Below and No. 2 Below

Discovery on Dry Creek. At such corner there

were a number of stakes and among them was a

stake marked the Bear Cub claim. I also noticed

a stake situated about the width of a claim north-

east from said corner point which was also marked

^BearCub.'" (Tr. 285-6.)

T. J. Vallier testified that he met Alex Olsen and

the others who formed the association to locate claims

in Nome in June, 1899. That about the latter part of

June, 1899, he went with Olsen and Cox to Grouse

Gulch; that on their way there, at the suggestion of

Olsen, they went to the Bear Cub claim to get a tent

that Olsen had left there, and Olsen showed Vallier

and Cox over the claim and pointed out the stakes. Val-

lier says further:

"The Bear Cub claim at that time was a bench

claim immediately adjoining No. i Below Dis-

covery on Dry Creek on the left limit, marked by

willow stakes placed at the corners with the name
*Bear Cub^ marked on them. The southerly line of

the Bear Cub ran from end to end of No. i Below

Discovery and constituted a common side line be-

tween the Bear Cub claim and No. i Below Dis-

covery. One of the stakes of the Bear Cub claim

was at the common corner point of No. i Below

Discovery and No. 2 Below Discovery. Another
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stake of the Bear Cub was at the common corner

point of Discovery and No. i Below Discovery on

Dry Creek. Discovery claim at that time was also

known as the Eskimo Chief. The other two stakes

of the Bear Cub were set in a northeasterly direc-

tion from said corner stakes above mentioned, about

a claim width from them, so that the Bear Cub
claim as staked constituted a bench claim immedi-

ately adjoining No. i Below Discovery on Dry
Creek on the left limit, and having about the usual

width of placer mining claims.'' (Tr. 288-9,)

Said witness testified further that he passed over said

claim frequently during 1900, and "said claim re-

" mained staked and located the same as he knew it, ex-

" cept that Mr. Olsen and his partners had also placed

" board stakes at the corners of the claim which were

" marked 'Bear Cub.' " (Tr. 290.)

Gabe Price says that he was a partner during the

summer of 1899 with C. D. Lane in a large number of

mining claims, two of which were Discovery or Eskimo

Chief, and Claim No. i Below Discovery on Dry

Creek. That during that summer he had a number of

men working on those two claims and became well ac-

quainted with that certain placer mining claim known

as the Bear Cub claim. He says further:

"That said Bear Cub claim during the summer
of 1899 was a bench claim immediately adjoining

No. I Below Discovery on the left limit, and at that

time a well known claim and such bench claim was
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always spoken of as being the Bear Cub claim. Dur-

ing the summer of 1899 I examined the stakes upon

Discovery or Eskimo Chief claim and Claim No. i

Below Discovery on Dry Creek. I inspected said

stakes for the reason that I was examining both of

said claims for the purpose of determining whether

Mr. Lane and myself should purchase said claims.

I know that a willow stake marked 'Bear Cub' was

situated at the southeast corner of Discovery claim

and the northeast corner of Claim No. i Below. I

know that a Bear stake also stood at the southeast

corner of Claim No. i Below Discovery and the

northeast corner of Claim No. 2 Below Discovery;

that the Claim No. i Below Discovery and the

Bear Cub claim had a common side line." (Tr.

Nash testified to having known the Bear Cub claim

since 1900. That he ^'examined the stakes of creek

'* claims and bench claims on Dry Creek in the vicinity

'^ of the Bear Cub in July, 1900. At that time the

" bench claim adjoining No. i Below Discovery on

'^ the left limit was staked and marked by willow stakes.

" I was examining ground in that vicinity for the pur-

'' pose of determining whether there was any vacant

*' ground to locate and to become acquainted with the

** ground for the purpose of procuring lays, if I thought

" the ground looked favorable for mining purposes.

" If the bench claim adjoining No. i Below Discovery

** on the left limit had not been located, or if I had con-

" sidered there was any fraction there, I would have
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" located it. I have known said bench claim adjoining

^^ No. I Below Discovery on the left to have been lo-

" cated and to have been a well recognized claim since

" 1900." (Tr. 252.)

Edmonds says, referring to the Bear Cub placer

claim:

^^I first saw it in the summer of 1900, when I

went upon said claim with a brother of Axel Olsen,

who showed me the lines of the said claim. I know
said claim to be a well staked claim at the time and

to have been a bench claim immediately adjoining

No. I Below Discovery on the left limit of Dry
Creek. Said Bear Cub claim was in length the

same as No. i Below Discovery and was of the usual

width of placer mining claims. There could not

have been any fraction existing between the Bear

Cub and No. i Below Discovery, as the Bear

Cub line and No. i Below Discovery was a com-

mon line." (Tr. 253.)

The affidavit of H. A. Blood is of importance in

view of the attempt on the part of appellees to show

that the Bear Cub claim was located opposite Dis-

covery. If that were so there would necessarily be a

distinct conflict between the Franklin bench claim and

the Bear Cub, but there is absolutely nothing to show

that such a conflict exists or that any question has ever

arisen between the two claims. In fact Olsen states

positively that no differences ever existed between the

Franklin bench and the Bear Cub people. (Tr. 263.)
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Blood says that he is well acquainted with the placer

mining claims in the vicinity of Eskimo Chief or Dis-

covery claim in Dry Creek. That he first became ac-

quainted with such ground in June, 1899, when he lo-

cated a placer mining claim adjoining Eskimo Chief

or Discovery claim on the left limit.

He then goes on to say:

^^I became acquainted with the Bear Cub claim at

the same time. Said claim at that time was a bench

claim immediately adjoining No. i Below Dis-

covery on Dry Creek on the left limit, having a

common side line with Claim No. i Below Dis-

covery and adjoining the claim that I located in

June, 1899, on the south, both the said Franklin

bench and the Bear Cub having common corner

points and common end line." (Tr. 154-5.)

Said affiant then goes on to state that the said

Franklin bench claim was afterwards relocated by one

Hultshauser, who went with Blood to the identical

ground located by Blood and located the same in Sep-

tember, 1899, also calling it the Franklin bench claim.

Says Blood:

^'In marking said claim we used the same old

stakes that I had used in June, 1899, and put up two

more stakes where the original stakes were gone.

"At that time the Bear Cub claim was situated

as I knew it, at the time of making the first location

of this ground, to wit: June, 1899. I particularly

noticed the corners of the Bear Cub claim at the
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time of making the location of the Franklin bench

claim, and know that the Bear Cub claim was the

bench claim immediately adjoining No. i Below
Discovery on the left limit. At the southwest cor-

ner of the Franklin claim, which is also the south-

east corner of the Eskimo Chief claim, there was

also a willow stake marked ^Bear Cub' in pencil,

together v/ith the number of the stake. At the

southeast corner of the Franklin bench claim there

was also a willow stake marked Bear Cub with the

number of the stake." (Tr. 155-6.)

Said witness further testifies that on January 3, 1901,

he relocated the Franklin bench claim, saying:

^^At the time of my relocation of the Franklin

bench claim, the Bear Cub bench claim was located

the same as I knew it in June, 1899, ^"^ following

that time. At the southwest corner of the Franklin

bench claim I found in addition to the willow stake

that I first found there, a board stake, also marked

^Bear Cub'; and at the southeast corner of the

Franklin bench claim I found the same willow stake

that I first saw there as above mentioned, and also

a board stake marked ^Bear Cub.' " (Tr. 156.)

The statement of Vallier in his affidavit relative to

the Franklin bench claim and the Bear Cub is of in-

terest in connection with Blood's affidavit. He says:

*'I know also of the location of the Franklin

bench claim on Dry Creek. I became acquainted

with it in 1899; said claim is a bench claim imme-

diately adjoining Discovery claim on Dry Creek



48

on the left limit, and the Franklin bench and the

Bear Cub have a common end line, I never knew
of the Bear Cub claim covering any portion of the

Franklin bench claim or of there being any conflict

between the two claims." (Tr. 291.)

The only conclusion to be reached from a consider-

ation of the foregoing positive testimony given by men,

all of whom were practical miners, resident in and

about the vicinity of Nome from six to eight years (and

who, by reason of the very fact that they were miners,

are more competent to know the real facts as to claims

upon and about and in the neighborhood of which they

are either working or seeking an opportunity to find

vacant ground to locate for themselves, than those

whose knowledge is of a less practical nature), is, that

the Bear Cub at all times from its location, during the

period covered by the alleged locations of the Big Clid

or Daisy Fraction or the Elmer Reed relocation, and

up to the time of the institution of the action, was a

well known claim lying alongside of and parallel to

No. I Below Discovery on the left limit of Dry Creek,

with its boundaries readily traced from its well marked

monuments at the four corners of the claim.

The fact that some of the stakes were at different

times missing does not militate against the sufficiency

of the original marking. It was not necessary to keep

up the marking, although it will be noted that accord-

ing to Carlson, who had charge of the claims of the

Bear Alining and Trading Company, particular pains
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were taken to keep up the stakes of all its claims, in-

cluding those of the Bear Cub, and that when he em-

ployed men to do the assessment work, he always in-

structed them to see that the stakes were up and marked,

and if not, to renew them, and that this was done. (Tr.

202, 271-2; see further affidavit of Egan, Tr. 260.)

Says Judge Hawley, in Book vs. Justice Mining Co,,

58 Fed., 114:

^^It must be remembered that the law does not in

express terms require the boundaries to be marked.

It requires the location to be so marked that its

boundaries can be readily traced. * * * When
the location is once sufficiently marked upon the

surface so that its boundaries can be readily traced

and all the other acts of location are performed, as

required by law, the right of possession becomes

fully vested in the locator, and can not be divested

by the removal or obliteration of the stakes, monu-

ments, marks or notices without the act or fault of

the locator during the time he continues to perform

the necessary work upon the claim and to comply

with the law in all other essential respects.'^ (Italics

ours.)

See further:

Jupiter M. Co. vs. Bodie M, Co., 1 1 Fed., 667.

McEvoy vs. Hyman, 25 Fed. Rep., 598.

If we showed a location of the Bear Cub claim, the

only other requirements in order to maintain the right
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of the locator and his successors in interest was that

they should perform the annual assessment work there-

on. Any neglect to do so might leave the claim open

to relocation, unless the locator or his successors in in-

terest resumed work upon the same before the interven-

tion of any adverse rights. No assertion of a forfeiture

of the Bear Cub for a failure to do the assessment work

is made unless indirectly by the affidavits of Barthrop

(Tr. 57) and Schofield (Tr. 60), who state, by way

of hearsay, that Elmer Reed told them, '^that certain

" relatives of the said Reed interested in the Bear Min-

" ing and Trading Company had told him that they

" had not performed any assessment work on the Bear

" Cub claim during the year 1900, and that if Reed
" wished to do so, that he could relocate on any of the

" land included in the original Bear Cub location."

(See also Tr. p. 159.)

But that such was not a fact is apparent from the un-

contradicted testimony of Olsen, who testified to doing

the assessment work for that year. He says:

"During the month of June, 1900, Mr. Johnston

and I put up a tent upon the Bear Cub claim, and

during the most of that month and a part of July,

we were camped there, prospecting and mining,

except upon a few occasions when we were off pros-

pecting in other localities. During the fall of 1900

I was again upon the claim and did other prospect-

ing work. The amount of work done by myself and

Mr. Johnston and Mr. Nelson during said year
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was largely in excess of one hundred dollars' worth.

In addition Captain Carlson, not knowing of the

assessment work for said year 1900 having been

done by us, also had the assessment work performed

upon said claim for the year 1900." (Tr. 196, 264.)

This is corroborated by Carlson, who says:

*^In 1900 I had a man by the name of Wooster

do the assessment work upon the Bear Cub claim

for said year, although I afterwards learned that

Axel Olsen and A. A. Johnston had done more than

the required amount for that year. I know that he

did the assessment work upon said claim and I paid

him the sum of $100 therefor, and he made a

proof of labor which I recorded in the Cape Nome
Recording District." (Tr. 202-3.)

See further the testimony of Andrew Olsen, who

says that in the middle of June, 1900, and again in

July, he was on the Bear Cub claim and Mr. Johnston

and Mr. Olsen were working thereon. (Tr. 210, 212.)

That the assessment work was done upon the claims

for the succeeding years appears from the affidavits of

Axel Olsen, who testifies to such work being done for

the year 1901 (Tr. 265) ; of Stanley and of Egan, who
testify relative to the year 1902 (Tr. 229, 259) ; of

George Henry Adams, who asserts that it was done

for the year 1903 (Tr. 219) ;
of Stanley and Christen-

sen, v/ho state that it was done for the year 1904 (Tr.

227, 266), and that of Pyle for the year 1905 (Tr. 233).

See further the sworn statement of Carlson, who
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generally superintended the employment of men to do

the work, that it was done for all the years succeeding

1900 in addition to 1900. (Tr. 203.)

The burden of proving a forfeiture by the failure to

do the assessment work rested upon the plaintiff, and

we submit should have been shown by clear and con-

vincing proof which was absolutely lacking herein.

Hammer vs. Garfield Mining Co., 130 U. S.,

292.

Emerson vs. McWhirter, 133 Cal., 510.

Callahan vs. James, 141 Cal., 291.

! Gear vs. Ford, Vol. 3, Cal. App. Dec, 457.

No such actual possession of the property in con-

troversy was shown in the appellant or his predecessors

in interest as would warrant his contention that appel-

lees are guilty of laches in asserting their rights to the

ground covered by the Bear Cub, or that appellant had

acquired an adverse title thereto.

Under the Alaskan statute, in order to establish a

conclusive presumption of title as against everybody

excepting the United States, uninterrupted, adverse,

notorious possession under color and claim of title must

be shown to have existed for seven years.

Sec. 1042, Part IV, Ch. loi. Carters Ann,

Codes,

The alleged location of appellant was made in Au-

gust, 1900. (Tr. 32.) The action was instituted in
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September, 1906, about five years thereafter. If any

possession was shown at all, at any time, it must be

based upon the alleged acts of Curry and his laymen

in attempting to do certain work on the ground in order

to keep up his alleged right thereto. But his acts were

those of a mere trespasser upon the Bear Cub claim.

After the location of the latter by Olsen in conformity

to the requirements of the statute, as we have shown,

it was not necessary for him or his successors in interest

to keep an actual possession of the claim. Their right

of possession as to all of it continues until they have in

fact abandoned the location or forfeited it by failure

to do the requisite work within the time prescribed by

law. The burden of proving such forfeiture or aban-

donment is on the appellant who attacks our rights

under this location.

"Actual possession is not necessary to protect the

title to a well located mining claim. It is not of

that precarious character for the reason that it is

not exclusively dependent upon possession but upon

a statutory grant.''

Barringer & Adams on Law of Mining, Sec.

292.

Gear vs. Ford, Vol. 3, p. 457, Cal. App. Dec.

Belk vs. Meagher, 104 U. S., 279.

The statute nowhere authorizes a trespass upon or a

relocation of a claim located by another where he has

conformed to the statutory requirements as to work,
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and the record shows that when it was attempted to

locate this Big Clid location in August, 1900, the work

for that year had been done by the locator of the Bear

Cub, and such was the condition when the attempted

relocations of the Bear Cub and the Daisy Fraction were

made on January 5th and 12th, 1901, respectively. The

appellant's predecessors in interest were then mere tres-

passers upon the ground, and such fact is not less ob-

vious by reason of an attempt to go through a formal

location of the ground.

"Locations can only be made where the law al-

lows it to be done. Any attempt to go beyond that

will be of no avail. Hence a relocation on lands

actually covered at the time by another location is

void; and this not only against the prior locator, but

all the world, because the law allows no such thing

to be done."

Belk vs. Meagher, supra,

Melone vs. Jackson, lyj Fed. Rep., p. 78.

III.

Even if the Bear Cub location was bad by reason

of a defective notice as appellant contends, yet that can

not help his position for the very obvious reasons:

I. The Big Clid location, even if made upon vacant,

unoccupied ground did not conform to the statute, and
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2. At the time of the attempted relocation of the

ground covered by the Big Clid as the Daisy Fraction,

on January 12, 1901, the same had been already re-

located by Elmer Reed as the Bear Cub, and all rights

under the latter location were vested in the appellee

Carlson. (Tr. 295.)

The location notice of the Bear Cub can not be held

to be open to the same objections as that of appellant's

record for the same reasons do not exist that render it

open to criticism. As we have shown, no requirement

of a posted or recorded notice was shown to exist by

custom and no recordation under the Alaskan statute

was required at the time the location of the Bear Cub

was made; but this is not so with reference to the loca-

tion of the Big Clid, for at the time of the alleged loca-

tion thereof on August i, 1900, the law was in force in

Alaska, requiring location notices to be recorded with-

in ninety days from the date of the discovery of the

claim.

Sec. 15, Part 3, Ch. i. Carter s Ann. Codes of

Alaska.

And under Section 2324 of the Revised Statutes of

the United States it is required that '^all records of

*^ mining claims thereafter made shall contain the name
" of the locator or locators, the date of the location

" and such a description of the ground located by refer-
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^' ence to some natural object or permanent monument
" as will identify the claim."

The most casual examination of this notice will

show its utter lack of description of the loca-

tion by reference to any object or permanent mon-

ument as will identify the claim, or indeed of

any description that will convey a definite impres-

sion of a definite location in a specific place. The

location notice (Tr. 32) says: "Big Clid Fraction

*' Claim No. 1679, location notice August i, 1900, of a

" placer mining claim between Newton Gulch and Dry
" Creek known as the Big Clid, running a thousand

" feet in a northerly direction, 320 feet in a southerly

^' direction, three hundred and thirty feet in an easterly

" direction, three hundred and thirty feet in a westerly

" direction." (From where?)

If our location notice as a posted notice, not even

shown to be required by the statute or by custom or

rule, is to be criticised for ambiguity, what is to be said

for so vague and uncertain a description as that con-

tained in this notice?

It is located somewhere ''between Newton Gulch

and Dry Creek." But where? Newton Gulch may

be in one part of Alaska and Dry Creek in another

remote therefrom, so far as the notice shows. What is

the relative distance between the two creeks or is there

any junction of the two? If so, at what distance from

said junction is the claim located? Dry Creek might
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join Newton Gulch at some point on the creek and the

latter run for miles up or down stream aw^ay from said

junction. Again, is this so called fraction, a fraction of

a creek claim or of a bench claim? If the latter, on

what limit is it with reference to Dry Creek on the left

or the right limit, or on what tier of benches? If a

fraction of a creek claim, is it on the right side of Dry

Creek going down stream or on the left side of the

creek? We might continue ad infinitum these various

queries, to which the notice remains utterly unrespon-

sive. The situation is one of conjecture. Could it be

said it was possible with the aid of this recorded loca-

tion notice to find the location and distinctly trace the

boundaries of the claim on the ground, for that is one

of the elementary uses of a recorded location notice?

Take the courses and distances for instance, and es-

tablish an initial stake, somewhere, anvwhere between
7 7 ^

the junction of Newton Gulch and Dry Creek, assum-

ing a junction of the same existed, and designate that

initial point i. From that point following the usual

custom, and according to the notice, running northerly

looo feet and arrive at point 2; running three hundred

and twenty feet southerly would carry us directly back

over our first course to point 3; running then the three

hundred and thirty feet referred to in the notice

from that point to point 4, which would again be re-

traced by the fourth course to the west to point 5 which

w^ould be at point 3. The notice is thus a reductio ad

absiirdum.
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It would be impossible to give the locator the benefit

of the doubt by substituting a variation to the east or

the west in running northerly or southerly because it

can not be said in the absence of controlling words that

the variation was one or the other or to the north or

south in the easterly and westerly courses for like rea-

son.

The Political Code of California states the general

principle as to what directions are deemed due as fol-

lows:

*^The words northerly, southerly, easterly and

westerly mean due north, due south, due east, due

west, unless controlled by other words or by lines,

monuments or other natural objects." (Sec. 3904
Pol. Code.)

Proctor vs. Andover, 42 N. H., 348, 353.

Brandt vs. Ogden, i Johns, 156, 158.

Currier vs. Nelson, 31 Pac, 531, 532.

Irwine vs. Toivne, 42 Cal., 326, 334.

Says the Supreme Court of Indiana in the case of

Scraper et al. vs. Pipes, 59 Ind., 164:

^'There are few words in our language more in-

definite and uncertain in their meaning than the

words 'southerly,' 'easterly' and ^northerly.' The
word southerly as applied to a 'course' means nearly

south, but how near, and whether east or west of

south, it is impossible to tell without the use of other

qualifying words. And so also with regard to the

words 'easterly' and 'northerly,' it is impossible to

determine therefrom with any certainty the 'course'

intended thereby."
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Again, taking the notice literally as it was written

and establish an initial point at a point designated as

I, and running from thence as the notice would

seem to indicate in four different directions, we would

have a claim curiously and wonderfully marked, if the

terminal points were designated by monuments, in the

shape of an inverted cross, running 1320 feet north and

south and 660 feet east and west. This is apparent

from the following diagram

:

N
I

V/scovrry] //r. / I^elo w

Dry Creeh
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And which would apparently make a full placer

claim, admitting the markings were sufficiently definite,

instead of a fraction as is attempted to be proven, and

such claim would lie with its boundaries diametrically

different from the said fraction so attempted to be

proven.

Let us see what Graves has to say in relation to the

original staking on the ground. He claims to have been

present with Bowers when he located the Big Clid and

while he is equally indefinite as to just where the initial

point of the Big Clid was, yet he does more than the

notice in that he locates it ^'at some point along or near

the east side of Claim No. i Below Discovery." He
says further, that the said Bowers ''ran the southerly

" line and boundary of his claim along and generally

" parallel to the north and east line of said Claim No.
" I Below Discovery in opposite directions from said

*' initial stake * * * that the distance along this

"base line was 1320 feet; that this affiant then told

" Bowers at the time to then run a line in an easterly

"direction 330 feet from the initial stake; that four

" stakes were set up by Bowers * * * that three of

" the stakes hereinbefore referred to were on a straight

" line, making a base approximately 1320 feet long."

(Tr. 68.)

But he does not say where the fourth was or whether

Bowers followed his suggestion in running his easterly

line.
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It will be noted that the notice would make the base

line of the claim run north and south; and the affidavit

of Graves would make it a southerly line running east

and west Again Graves says, ^^that in describing his

" location the two lines of the said claim thus paralleled

'" with Claim No. i Below Discovery were not added
^^ together"; but that does not help to reconcile the de-

scription in the notice with the claim attempted to be

proven, for, as we have seen, the former located a claim,

if any, running 1320 feet north and south of the initial

point and 660 feet east and west thereof; even taking

the initial point as established by Graves as being along

or near the north and east line of Claim No. i Below

Discovery. If it were along the line of Claim No. i

Below, and ran one thousand feet north therefrom and

three hundred and twenty feet south therefrom, it

would present a sharp conflict with Claim No. i Below

and overlap its boundaries.

We submit the notice is absolutely void for uncer-

tainty.

North Noonday Mining Co. vs. Orient Mining

Co., 6 Sawy., 534.

Hammer vs. Garfield, 130 U. S., 291.

But in addition to the vague and uncertain general

description of the claim contained in the notice, there

is not the slightest attempt to conform to the statute by
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describing the same with reference to any permanent

monument or natural object.

It seems to be settled law that a notice might serve

the purpose of a posted notice on the claim if required,

and yet be entirely inadequate as a notice of a perfected

location which is to be recorded.

In the absence of any statute or local regulation re-

quiring it, the posted notice need not contain any refer-

ence to a natural object or a permanent monument, but

the recorded notice must contain such a reference, the

provisions of Section 2324 R. S. W. S. then becoming

mandatory.

Lindley on Mines, Sec. 355, 379.

Hammer vs. Garfield, 130 U. S., 291.

Gird vs. California Oil Co., 60 Fed., 531, 536.

North Noonday Mining Co. vs. Orient Mining

Co., 6 Sawy., 534.

Darger vs. LeSieur, 30 Pac, 364.

Polljade vs. Ryan, 21 Nev., 449.

Southern Cross vs. Europa Co., 15 Nev., 383.

Gleeson vs. Mining Co., 13 Nev., 462.

Deeney vs. Mineral Creek Milling Co.j 67 Pac,

724.

Dillon vs. Bayliss, 27 Pac, 726.

Faxon vs. Bernard, 4 Fed., 402.

Says Judge Hallett in the case last cited:
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"The Government gives its lands to those citizens

w^ho may discover precious metals therein upon con-

dition that they will define the subject of the grant

with such certainty as may be necessary to prevent

mistakes on the part of the Government, and on the

part of other citizens who may be asking the same

bounty. This is reasonable and necessary to justly

administer the law, and therefore it must be said that

without such description, a certificate of location is

void."

Again says Judge Ross of our own circuit, in the case

of Gird vs. California Oil Co., 530, 535:

^^We see then that one of the essentials to a valid

location within the little Sespe petroleum mining

district is the posting of a notice on the claim, signed

also by a witness, etc. * * * Moreover it is not nec-

essary that the record of the claim should be a literal

and exact cop}^ of the notice posted on it. The rec-

ord of a mining claim, when one is required, is in-

tended to contain a more exact and specific descrip-

tion of the claim than the notice posted on it. This

is clearly shown by the circumstance that the statute

does not require any notice to be posted or recorded,

leaves the regulation of that matter to the miners of

the district, subject, however, to the provisions that if

such record is required, it shall contain ^the name or

names of the locators, the date of the location, such

a description of the claim or claims located by refer-

ence to some natural object or permanent monu-
ment as will identify the claim.'

"
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In the case of Drummond vs. Long, 13 Pac, 543,

where the certificate of location described the bound-

aries of the claim and then stated further:

"The discovery shaft being situate upon said lode

within the lines of said claim in the Uncompahgre
mining district, county of La Platte, Territory of

Colorado, on the southwest side of Mount Harden

in Portland Gulch, about 1500 feet north of the

Hawkeye Lode, the Supreme Court of Colorado

said:

"In the certificate before us, we do not find any

reference to a natural object or permanent monu-

ment as meets the substantial requirements of the

statute. Describing the lode as being on the south-

west of Mt. Hardin and in Portland Gulch locates

it generally; it is not, however, the definite location

by reference which the statute contemplates."

In the case of Darger vs. LeSeuir, supra, the loca-

tion notices read as follows:

"This is to certify that we have this day located

and claim 1500 feet in length on this ledge of shale

and wax and 300 feet on each side of center of loca-

tion. We claim 300 feet running east and 1200 feet

running west from the monument. This ledge is

situated up near the head of the right hand fork of

what is known as Ti Canyon, about five miles from

the D. & R. G. R. R. Co. in Utah County, etc."

The supreme Court of Utah in holding these notices

insufficient says:
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"They are fatally defective and valid location^

can not be made under them. Assuming that the

D. & R. R. had a track in Utah County, an officer

armed with a writ of restitution * * * could not

from the description given, put plaintiffs in pos-

session of the claims. They are described as being

about five miles from the railroad track, but in what

direction or from what point on the railroad is not

stated."

In the case of Deeney vs. Mineral Creek Milling Co.,

supra, the Supreme Court of New Mexico, in con-

sidering the following certificate of location, "The
" Gold Eagle Lode discovered by the Mineral Creek

" Milling Company, May 2nd, 1895, claim 750 feet

" easterly and 750 feet westerly from discovery, * * *"

held the same totally void under the provisions of Sec-

tion 2324.

The Supreme Court of the United States in the case

of Hammer vs. Garfield, 130 U. S., 291, 299, states

explicitly what was the design of the provision in Sec-

tion 2324, as to the description with reference to a per-

manent monument or natural object, as follows:

"These provisions, as appears on their face, are

designed to secure a definite description—one so

plain that the claim can be readily ascertained. A
reference to some natural object or permanent ob-

ject is named for that purpose.'' (Italics ours.)
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That the location notice of the Big Clid is absolutely

lacking in the statutory reference to a natural object

or permanent monument is self evident. It does not

refer to a stake or other artificial monument and to no

natural object. That being so the certificate was void,

and the location, if any, was never completed by the

recording of a proper certificate, for it must be ad-

mitted that Congress having provided that certificates

shall be recorded, that was one of the essential steps in

the completion of the location.

See the case of Gird vs. California Oil Co., supra,

where a miners' custom requiring the posting of a no-

tice on the claim and the recordation thereof within a

stated period, was held to be one of the ^'essentials to

a valid location within the district."

So in the recent case of Butte City Water Co, vs.

Baker, 196 U. S., 533, where, in reviewing a case in

which the Supreme Court of Montana had held a loca-

tion invalid by reason of the failure to comply w^ith

the statute requiring the location notice to contain,

among other requirements, the location and description

of each corner with the markings, the Supreme Court

of the United States, sustaining the action of the Mon-

tana Court, said:

'*It is contended that these provisions are too

stringent and conflict with the liberal purpose mani-

fested by Congress in the legislation respecting

mining claims. We do not think that they are open
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to this objection. They clearly do not conflict with

the letter of any Congressional statute. On the con-

trary are rather suggested by Section 2324. It may
be that the State Legislature in its desire to guard

against false testimony, in respect to discovery and

the corner posts, should be at the very beginning

placed of record. Even if there is no danger of

false testimony, it was not unreasonable to guard

against the resurrection of incomplete locations

when by subsequent explorations mining claims of

great value might have been uncovered.''

When Bowers attem.pted to relocate the Big Clid

as the Daisy Fraction, the ground was covered by the

relocation of the Bear Cub by Elmer Reed, seven days

before. (Tr. 296.)

The fact of the insufficient marking of the boundar-

ies, and of the defective location notice of the Big Clid

w^as recognized by Bowers. This is evident from his

attempt to relocate the claim as the Daisy Fraction, on

January 12, 1 901, by restaking the location and record-

ing a location notice of the Daisy Fraction.

But in order that the relocation under the name of the

Daisy Fraction should have any value, or that it should

perpetuate in Bowxrs rights if any which were incepted

at the original location of the Big Clid, the latter must

have been a valid location. Otherwise, whatever rights

accrued under the later location or relocation are sub-

ject and subservient to any adverse intervening rights.

Say the Supreme Court of Idaho, in the case of Mor-
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rison vs. Regan, 67 Pac, 956, decided with reference

to a statute permitting the recording of an amended

location:

"That section provides for the amendment of

original certificates of location and provides that if

the locator shall apprehend that his original cer-

tificate was defective or erroneous, or that the re-

quirement of the law had not been complied with,

etc., such locator or his assigns, may file an amended

certificate curing such defects and such amended

certificate relates back to the date of the original

location provided that it does not interfere with the

existing rights of others. Most, if not all, of the

mining States have similar statutes that have been

considered and construed by the Federal Courts and

the Supreme Courts of those States. From such

statutes and the decisions under them, it is clear

that an amended certificate may cure a defective or

erroneous original certificate and relates back to

the date of the original, except when such original

certificate is absolutely void or when the rights of

others have intervened, between the date of the orig-

inal and amended locations/'

This principle is again clearly laid down by the Su-

preme Court of Colorado in the case of Strepy vs.

Stark, 5 Pac, in, 115, where that Court say in ref-

erence to an additional certificate permitted by the

statute

:

"The purpose of this additional certificate ap-
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pears to be sufficiently expressed by the language of

the act. It can not create a right of possession or

location in the premises claimed under the first lo-

cation which did not exist prior to the filing of such

additional certificate; // can confer no additional

right and is therefore evidence of none as against

any intervening or pre-existing right of another. It

follows that, except as against such intervening

rights, an additional certificate served the same pur-

pose in its admission as evidence as that of an orig-

inal location certificate and will relate back to the

first location. The evident intent of the statute is

that the additional certificate shall operate to cure

defects in the original and thereby to put the locator,

where no other rights have intervened in the same

position that he would have occupied if no such de-

fect had occurred."

It is admitted that Elmer Reed did relocate the Bear

Cub on January 5, 1901, and that he discovered gold

on the claim on that day, restaked the boundaries as he

had found them and filed his location notice for record

within the statutory time. While we have taken the

position and still contend that there was no ground open

at this time, our original location covering it absolutely

and validly, and our assessment work having been done

for the year 1900, yet if there was any defect in our lo-

cation, the same was corrected by the Elmer Reed lo-

cation, and all his rights have become the rights of the

appellee Carlson. ^Tirst in time, first in right" is the

underlying principle of mining locations, all other
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things being equal, and as Bowers acquired no rights

under the Big Clid location, he acquired none under the

Daisy Fraction, that were not subject to the Elmer

Reed relocation. Says Elmer Reed:

*^Upon January 5, 1901, I relocated said Bear

Cub claim in company with James B. McKean. I

went to the Bear Cub claim and went to the very

corners of said claim. I found a stake marked

Bear Cub at the southeast corner of No. i

Below Discovery and the northeast corner of

No. 2 Below Discovery. I established a stake

at that corner as my initial stake, marked it

Bear Cub and initial stake and Elmer Reed

locator with pencil; about 600 feet in a northeast-

erly direction from said corner, I also found a

stake of the Bear Cub claim and at that time I also

established a good and substantial stake as a corner

stake of the claim that I was locating and marked

the same Bear Cub and also my name as locator. At

a point about 600 feet northeasterly from the north-

east corner of No. i Below Discovery and the south-

east corner of Discovery or Eskimo Chief claim,

I also found a stake of the Bear Cub and estab-

lished one of my stakes similarly marked at that

corner. At the northeast corner of No. i Be-

low Discovery and the southeast corner of Eskimo

Chief or Discovery claim I found another stake of

the Bear Cub claim marked Bear Cub,

where I also established a stake of

my own location marked similarly to my other

stakes. Mv own location was identical with the old
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location of the Bear Cub claim, and marked a bench

claim immediately adjoining No. i Below Dis-

covery on Dry Creek on the left limit, said No. i

Below Discovery and the Bear Cub claim having a

common side line; said Bear Cub claim being about

the usual width of placer mining claims and to the

best of my knowledge was about 600 feet wide. It

was absolutely an impossibility for any fraction to

exist between the old Bear Cub claim and No. i

Below Discovery." (Tr. 294-5.)

It will be seen that the testimony of Elmer Reed also

tends to corroborate the original location of the Bear

Cub by Olsen, and that it lay adjoining the Creek Claim

No. I Below Discovery on the north.

The fact that as appellant attempts to show, his pre-

decessors in interest worked on the ground and treated

the property as their own can not create in them any

rights which did not arise out of a valid location even if

the ground was then open to relocation, as their orig-

inal location was void. While they thus may have re-

mained on the ground, doing no act toward initiating

a new right from the Government, they were merely

explorers, subject at any time to have the ground lo-

cated over them by a peaceable entry thereon which

was in this instance accomplished by the location of

Elmer Reed.

See the case of Melone vs. Jackson, 11,7 Fed., 882,

recently decided in this Circuit Court, and also the



72

case of Belk vs. Meagher, 104 U. S., 279, 284, where

the principle here invoked is clearly laid down.

Say the Supreme Court of the United States in the

latter case:

**Mining claims are not open to relocation until

the rights of a former locator have come to an end.

A relocator seeks to avail himself of mineral in the

public lands which another has discovered. This

he can not do until the discoverer has in law aban-

doned his claim and left the property open for

another to take up. The right of location upon

the mineral lands of the United States is a privilege

granted by Congress, but it can only be exercised

within the limits prescribed by the grant. A loca-

tion can only be made where the law allows it to be

done. Any attempt to go beyond that will be of no

avail. Hence a relocation on lands actually covered

at the time by another valid and subsisting location

is void, and this not only against the prior locator

but all the world, because the law allows no such

thing to be done. * * *

"As his attempted relocation was invalid, his

rights were no more than those of an explorer. * *

* His possession might have been such as would

have enabled him to bring an action of trespass

against one who entered without color or right, but

it was not enough, as we think, to prevent an entry

peaceably and in good faith, for the purpose of se-

curing a right under the act of Congress to the ex-

clusive possession and enjoyment of the property.

The defendants having got into possession and per-

fected a location have secured a better right.''
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IV.

The granting or refusing of an injunction pendente

lite is largely within the discretion of the trial Court,

and an appellate Court will not interfere unless there is

an abuse thereof.

It is laid down by High on Injunctions, Section 13,

that:

"Where the legal right is not sufficiently clear to

enable a Court of Equity to form an opinion it will

generally be governed in deciding an application

for a preliminary injunction by considerations of

the relative convenience and inconvenience which

may result to the parties from granting or withhold-

ing the writ. And, where, upon balancing such

considerations, it is apparent that the act com-

plained of is likely to result in irreparable injury to

complainant and the balance of inconvenience pre-

ponderates in his favor, the injunction will be

granted, but where, upon the other hand, it appears

that greater danger is likely to result from granting

than from withholding the relief, or whether the

inconvenience seems to be equally divided as be-

tween the parties, the injunction will be refused and

the parties left as they are, until the legal right can

be determined at law."

See further:

Daniel's Ch. PL & Pr,, p. 1664.

Spelling on Ex. Relief, Sec. 23.
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Lindley on Mines, Sec. 872.

Hyde vs. French, 18 Atl., 356.

Bend vs. Venture Oil Co., 48 Fed., 248.

Real Del Monte G. G, & M. Co, vs. The Pond

G. M. & S. Co., 23 Cal., 83.

The record shows that the defendants Adams, Ash-

ley and Carlson are in possession of this property in

controversy under a lease from the Bear Mining and

Trading Company and the Nome Exploration Com-

pany; that they have been in such possession since Sep-

tember, 1905, and have been carrying on active mining

operations on the claim since the Spring of 1906; that

they have gone to a vast expenditure of time, labor and

money (the latter to the extent of ten thousand dollars)

in equipping the ground and preparing it for active

mining operations; have placed hoists and a large

amount of machinery on the claim, erected bunk houses,

store houses, etc., and other buildings for the conven-

ience of the men in handling the claim. (Tr. 274.) All

of which is uncontradicted. It appears further that the

lease will expire some time in June of this year. If an

injunction were granted pendente lite, all of the moneys

thus expended, and all of the machinery and labor

would practically be a loss to the said appellees. While

appellant states in his complaint that he is "informed

" and believes that certain of the defendants are insol-

" vent and any judgment for damages obtained by the

" petitioner would remain unsatisfied,'' yet there is no
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attempt affirmatively to show that the defendants are

not able to respond in damages.

Taking this into consideration, and in view of the

strong showing made by appellees of their title to the

property in controversy, we submit that appellant ut-

terly failed to present a case that would warrant the

lower Court in granting the extraordinary relief of in-

junction to one who has made no prima facie showing

of right to the property.

And the Court was, we think, acting within its dis-

cretionary powers when it declined to issue the injunc-

tion upon such inadequate showing made by the ap-

pellant. It is well settled that interference by injunc-

tion where the action of the Court will put restraints

upon the defendants before the rights of the parties are

determined rests solely in the discretion of the Court,

and where the Court exercises such discretion in either

granting or refusing the action for an injunction and

the facts are in dispute, such discretion will not as a

general rule be disturbed on appeal unless there has

been an abuse thereof.

"Treating the power of granting an interlocu-

tory injunction as resting in sound discretion, the

Courts of appellate jurisdiction are averse to any

interference with the exercise of that discretion.

And to such an extent is this aversion manifest that

it may be stated as a general rule prevailing in

States where appeals are allowed from orders

granting or refusing injunctions in limine, that the
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appellate Court will not interfere with or control

the action of the Court below in such matters unless

it has been guilty of a clear abuse of that discretion,

and by an abuse of that discretion within the mean-

ing of the rule is meant an error of law committed

by the Court." High on Injunctions, Sec. 1696..

See also:

Vol. 10, PL & Pr., p. 983.

Empire State Idaho M. & D. Co. vs. Bunker

Hill & S. M. Co., 121 Fed., 973.

Shea vs. Nilirtia, 133 Fed., 209.

Chickering vs. Chickering & Sons, 120 Fed., 69.

Norton vs. Hood, 12 Fed., 763.

Washington & I. R. Co. vs. Coeur D'Alene R,

& N. C. Co., 17 Pac, 142.

Thompson vs. Nelson et al.. Fed. 339, 341.

St. Louis & E. R. Co. vs. Bosivorth, 73 Fed., 897.

This rule was recognized in the very recent case

decided by the Circuit Court of Appeals for this Cir-

cuit, of Vogel vs. Warsing, found in Adv. Sheets Fed,

Rep., Vol. 146, No. 7, p. 949, where in a suit to re-

cover possession of certain mineral ground and an in-

junction was prayed pendente lite, but it was shown

that the complainants were subsequent locators on sub-

stantially all of the ground covered by their claim, and

there was also evidence that none of the ground was

open to relocation at the time that plaintiff located it,
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it was held the denial of the injunction was not an abuse

of discretion and the action of the lower Court was

affirmed.

We think that case is practically on all fours with

the one at bar and we ask for it the consideration of the

Court, in that the same rule may be applied in this in-

stance and the action of the lower Court affirmed.

J. C. CAMPBELL,
W. H. METSON,
F. C. DREW,
C. H. OATMAN,
J. A. Mckenzie,

Attorneys for Appellees, Pioneer Mining

Company and Nome Exploration Company.




